Q,  I didn't ask you whether or not It was the responsibility.

A. Of course, they weren't trained to recognize it,

Q.  Whether or not they were trained for it though, you

abdlcted [sic] your responsibility, even though they weren't

trained to work underground; isn't that true?

A.  I don't believe that you are describing that correctly.

Q.  Tell me how I am wrong.

A. They had to be accompanied by Gilbert employees to be there.

Q.  Do they have to be accompanied by Gilbert safety officers?

A, The management of Gilbert's supervision has got to assume

safety,

Q.     Under  the contract,  as I understand it,  Occidental had people

down  there  to  inspect materials furnished by Gilbert;  Isn't that

true?

A.  I believe that IB a portion of their job.

Q.  They had to inspect the workmanship performed by Gilbert?

A.  That ia true.

Q,  They had the right to conduct Inspections and they make test

of the work performed by Gilbert?

A. That is true.

Tr. 60-63. The majority inexplicably finds this evidence regarding exposure
of Occidental's quality inspectors inconclusive, notwithstanding McClung's
acknowledgement: that they were in the shaft and that responsibility for
their safety was contractually assigned to Gilbert. McClung's testimony
Is corroborated by Occidental safety Inspector Inman who testified that
he had been "down the abaft:11 and that he had seen a shaft inspector in
the V&E shaft "on the day that the citation was issued." Tr. 38. 4/ In
addition, the MS11A inspector testified that he was told by miner Dyer, a
quality inspector employed by Occidental, that "he spent everyday In the
shaft ... wherever they [Gilbert employeea] were working." Tr. 20-21.
It Is clear beyond peradventure that Occidental's miners were exposed to
the hazards of this mine, and Gilbert's shaft sinking operations.

The majority also asserts, assuming arguendo that exposure to mine
hazards by Occidental's shaft Inspectors was established, that the
Secretary's guidelines would be meaningless If "incidental" exposure
(slip op, at 5) by Occidental's Inspectors, for the purpose of monitoring
Gilbert's work performance, was held to be sufficient to satisfy the
exposure criterion. My colleagues would also find persuasive the fact
that the relationship between Gilbert and Occidental Is governed by
contract. There Is, of course, no statutory or other support for the
suggestion that operator Occidental's statutory duty to maintain safe
working conditions depends on the job classification of the exposed
mlnei:. Nor Is there any suggestion in the preamble to Part 45, or In
the enforcement policy Itself, that degrees of exposure are even relevant.
As to the majority's reliance on the contract between Occidental and
Gilbert, It Is elementary that a private agreement between parties cannot

4/ Since Inman himself was the shaft inspector who accompanied the MSHA
"inspector, this evidence of exposure cannot relate to an Occidental
representative exercising section 103(f) walkaround rights. See slip
op, at 4 n.3.

1882 a strained interpretation and application of the Secretary's
